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Quileute, Hoh, and Quinault Reserva-
tions.

Lawful fishing means fishing author-
ized by a tribal, State or Federal entity
with jurisdiction over the activity.

Treaty means a formal agreement be-
tween the United States Government
and an Indian tribe.

[76 FR 67360, Nov. 1, 2011]

§922.152 Prohibited or otherwise reg-
ulated activities.

(a) Except as specified in paragraphs
(b) through (g) of this section, the fol-
lowing activities are prohibited and
thus are unlawful for any person to
conduct or to cause to be conducted:

(1) Exploring for, developing or pro-
ducing oil, gas or minerals within the
Sanctuary.

(2)(i) Discharging or depositing, from
within or into the Sanctuary, other
than from a cruise ship, any material
or other matter except:

(A) Fish, fish parts, chumming mate-
rials or bait used in or resulting from
lawful fishing operations in the Sanc-
tuary;

(B) Biodegradable effluent incidental
to vessel use and generated by marine
sanitation devices approved in accord-
ance with section 312 of the Federal
Water Pollution Control Act, as
amended, (FWPCA), 33 U.S.C. 1322 et
seq.;

(C) Water generated by routine vessel
operations (e.g., cooling water, deck
wash down, and graywater as defined
by section 312 of the FWPCA) excluding
oily wastes from bilge pumping;

(D) Engine exhaust; or

(BE) Dredge spoil in connection with
beach nourishment projects related to
the Quillayute River Navigation
Project.

(ii) Discharging or depositing, from
beyond the boundary of the Sanctuary,
any material or other matter, except
those listed in paragraphs (a)(2)(i)(A)
through (E) of this section, that subse-
quently enters the Sanctuary and in-
jures a Sanctuary resource or quality.

(3) Discharging or depositing, from
within or into the Sanctuary, any ma-
terials or other matter from a cruise
ship except clean vessel engine cooling
water, clean vessel generator cooling
water, clean bilge water, engine ex-
haust, or anchor wash.
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(4) Moving, removing or injuring, or
attempting to move, remove or injure,
a Sanctuary historical resource. This
prohibition does not apply to moving,
removing or injury resulting inciden-
tally from lawful fishing operations.

(5) Drilling into, dredging or other-
wise altering the submerged lands of
the Sanctuary; or constructing, placing
or abandoning any structure, material
or other matter on the submerged
lands of the Sanctuary, except as an in-
cidental result of:

(i) Anchoring vessels;

(ii) Lawful fishing operations;

(iii) Installation of navigation aids;

(iv) Harbor maintenance in the areas
necessarily associated with the
Quillayute River Navigation Project,
including dredging of entrance chan-
nels and repair, replacement or reha-
bilitation of breakwaters and jetties,
and related beach nourishment;

(v) Construction, repair, replacement
or rehabilitation of boat launches,
docks or piers, and associated break-
waters and jetties; or

(vi) Beach nourishment projects re-
lated to harbor maintenance activities.

(6) Taking any marine mammal, sea
turtle or seabird in or above the Sanc-
tuary, except as authorized by the Ma-
rine Mammal Protection Act, as
amended, (MMPA), 16 U.S.C. 1361 et
seq., the Endangered Species Act, as
amended, (ESA), 16 U.S.C. 1531 et seq.,
and the Migratory Bird Treaty Act, as
amended, (MBTA), 16 U.S.C. 703 et seq.,
or pursuant to any Indian treaty with
an Indian tribe to which the United
States is a party, provided that the In-
dian treaty right is exercised in accord-
ance with the MMPA, ESA, and MBTA,
to the extent that they apply.

(7) Disturbing marine mammals or
seabirds by flying motorized aircraft at
less than 2,000 feet over the waters
within one nautical mile of the Flat-
tery Rocks, Quillayute Needles, or
Copalis National Wildlife Refuges or
within one nautical mile seaward from
the coastal boundary of the Sanctuary,
except for activities related to tribal
timber operations conducted on res-
ervation lands, or to transport persons
or supplies to or from reservation lands
as authorized by a governing body of
an Indian tribe. Failure to maintain a
minimum altitude of 2,000 feet above
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ground level over any such waters is
presumed to disturb marine mammals
or seabirds.

(8) Possessing within the Sanctuary
(regardless of where taken, moved or
removed from) any historical resource,
or any marine mammal, sea turtle, or
seabird taken in violation of the
MMPA, ESA, or MBTA, to the extent
that they apply.

(9) Interfering with, obstructing, de-
laying or preventing an investigation,
search, seizure or disposition of seized
property in connection with enforce-
ment of the Act or any regulation or
permit issued under the Act.

(b) The prohibitions in paragraph
(a)(2) through (5), (7), and (8) of this
section do not apply to activities nec-
essary to respond to emergencies
threatening life, property, or the envi-
ronment.

(c) The prohibitions in paragraphs
(a)(2) through (5), (7), and (8) of this
section do not apply to activities nec-
essary for valid law enforcement pur-
poses.

(d)(1) All Department of Defense
military activities shall be carried out
in a manner that avoids to the max-
imum extent practicable any adverse
impacts on Sanctuary resources and
qualities.

(i) Except as provided in paragraph
(d)(2) of this section, the prohibitions
in paragraphs (a)(2) through (8) of this
section do not apply to the following
military activities performed by the
Department of Defense in W-237A, W-
237B, and Military Operating Areas
Olympic A and B in the Sanctuary:

(A) Hull integrity tests and other
deep water tests;

(B) Live firing of guns, missiles, tor-
pedoes, and chaff;

(C) Activities associated with the
Quinault Range including the in-water
testing of non-explosive torpedoes; and

(D) Anti-submarine warfare oper-
ations.

(ii) New activities may be exempted
from the prohibitions in paragraphs
(a)(2) through (8) of this section by the
Director after consultation between
the Director and the Department of De-
fense. If it is determined that an activ-
ity may be carried out such activity
shall be carried out in a manner that
avoids to the maximum extent prac-
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ticable any adverse impact on Sanc-
tuary resources and qualities. Civil en-
gineering and other civil works
projects conducted by the U.S. Army
Corps of Engineers are excluded from
the scope of this paragraph (d).

(2) The Department of Defense is pro-
hibited from conducting bombing ac-
tivities within the Sanctuary.

(3) In the event of threatened or ac-
tual destruction of, loss of, or injury to
a Sanctuary resource or quality result-
ing from an untoward incident, includ-
ing but not Ilimited to spills and
groundings caused by the Department
of Defense, the Department of Defense
shall promptly coordinate with the Di-
rector for the purpose of taking appro-
priate actions to respond to and miti-
gate the harm and, if possible, restore
or replace the Sanctuary resource or
quality.

(e) The prohibitions in paragraphs
(a)(2) through (8) of this section do not
apply to any activity executed in ac-
cordance with the scope, purpose,
terms and conditions of a National Ma-
rine Sanctuary permit issued pursuant
to §§922.48 and 922.153 or a Special Use
permit issued pursuant to section 310 of
the Act.

(f) Members of a federally recognized
Indian tribe may exercise aboriginal
and treaty-secured rights, subject to
the requirements of other applicable
law, without regard to the require-
ments of this part. The Director may
consult with the governing body of a
tribe regarding ways the tribe may ex-
ercise such rights consistent with the
purposes of the Sanctuary.

(g) The prohibitions in paragraphs
(a)(2) through (8) of this section do not
apply to any activity authorized by
any lease, permit, license, or other au-
thorization issued after July 22, 1994,
and issued by any Federal, State or
local authority of competent jurisdic-
tion, provided that the applicant com-
plies with §922.49, the Director notifies
the applicant and authorizing agency
that he or she does not object to
issuance of the authorization, and the
applicant complies with any terms and
conditions the Director deems nec-
essary to protect Sanctuary resources
and qualities. Amendments, renewals
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and extensions of authorizations in ex-
istence on the effective date of designa-
tion constitute authorizations issued
after the effective date.

(h) Notwithstanding paragraphs (e)
and (g) of this section, in no event may
the Director issue a National Marine
Sanctuary permit under §§922.48 and
922.153 or a Special Use permit under
section 310 of the Act authorizing, or
otherwise approve: The exploration for,
development or production of oil, gas
or minerals within the Sanctuary; the
discharge of primary-treated sewage
within the Sanctuary; the disposal of
dredged material within the Sanctuary
other than in connection with beach
nourishment projects related to the
Quillayute River Navigation Project;
or bombing activities within the Sanc-
tuary. Any purported authorizations
issued by other authorities after July
22, 1994 for any of these activities with-
in the Sanctuary shall be invalid.

[76 FR 67360, Nov. 1, 2011, as amended at 77
FR 3922, Jan. 26, 2012]

§922.153 Permit procedures and cri-
teria.

(a) A person may conduct an activity
prohibited by §922.152(a)(2) through (8)
if conducted in accordance with the
scope, purpose, terms and conditions of
a permit issued under this section and
§922.48.

(b) Applications for such permits
should be addressed to the Director, Of-
fice of National Marine Sanctuaries;
Attn: Superintendent, Olympic Coast
National Marine Sanctuary, 115 East
Railroad Avenue, Suite 301, Port Ange-
les, WA 98362-2925.

(c) The Director, at his or her discre-
tion, may issue a permit, subject to
such terms and conditions as he or she
deems appropriate, to conduct an ac-
tivity prohibited by §922.152(a)(2)
through (8), if the Director finds that
the activity will not substantially in-
jure Sanctuary resources and qualities
and will: Further research related to
Sanctuary resources and qualities; fur-
ther the educational, natural or histor-
ical resource value of the Sanctuary;
further salvage or recovery operations
in or near the Sanctuary in connection
with a recent air or marine casualty;
assist in managing the Sanctuary; fur-
ther salvage or recovery operations in
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connections with an abandoned ship-
wreck in the Sanctuary title to which
is held by the State of Washington; or
be issued to an American Indian tribe
adjacent to the Sanctuary, and/or its
designee as certified by the governing
body of the tribe, to promote or en-
hance tribal self-determination, tribal
government functions, the exercise of
treaty rights, the economic develop-
ment of the tribe, subsistence, ceremo-
nial and spiritual activities, or the edu-
cation or training of tribal members.
For the purpose of this part, American
Indian tribes adjacent to the sanctuary
mean the Hoh, Makah, and Quileute In-
dian Tribes and the Quinault Indian
Nation. In deciding whether to issue a
permit, the Director may consider such
factors as: The professional qualifica-
tions and financial ability of the appli-
cant as related to the proposed activ-
ity; the duration of the activity and
the duration of its effects; the appro-
priateness of the methods and proce-
dures proposed by the applicant for the
conduct of the activity; the extent to
which the conduct of the activity may
diminish or enhance Sanctuary re-
sources and qualities; the cumulative
effects of the activity; the end value of
the activity; and the impacts of the ac-
tivity on adjacent American Indian
tribes. Where the issuance or denial of
a permit is requested by the governing
body of an American Indian tribe, the
Director shall consider and protect the
interests of the tribe to the fullest ex-
tent practicable in keeping with the
purposes of the Sanctuary and his or
her fiduciary duties to the tribe. The
Director may also deny a permit appli-
cation pursuant to this section, in
whole or in part, if it is determined
that the permittee or applicant has
acted in violation of the terms or con-
ditions of a permit or of these regula-
tions. In addition, the Director may
consider such other factors as he or she
deems appropriate.

[76 FR 67361, Nov. 1, 2011]

§922.154 Consultation with the State
of Washington, affected Indian
tribes, and adjacent county govern-
ments.

(a) The Director shall regularly con-
sult with the State of Washington, the
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